ATTACHMENT 3

Oglala Sioux Tribe Ordinance #11-10



ORDINANCE NO. 11-10

ORDINANCE OF THE OGLALA SIOUX TRIBAL COUNCIL
OF THE OGLALA SIOUX TRIBE
(An Unincorporated Tribe)

ORDINANCE OF THE OGLALA SIOUX TRIBAL COUNCIL ESTABLISHING PROCEDURES
FOR GOVERNMENT-TO-GOVERNMENT CONSULTATION BETWEEN THE OGLALA SIOUX
TRIBE AND THE UNITED STATES GOVERNMENT, AND OTHER GOVERNMENTS.

WHEREAS, the Government-to-Government relationship between the
Oglala Sioux Tribe was established in the United States Constitution,
Article 6 (Supremacy Clause); the Treaty of July 2, 1825, United
States-0Oglala Band of Sioux Nation, 7 Stat. 252; Rev. Stat. § 2116, 25
U.S.C. § 177 (codifying section 12 of the Trade and Intercourse Act of
June 30, 1834, ch. 161, 4 Stat. 730); the Treaty of September 17,
1851, United States-Teton Division of Sioux Nation, et al., 11 Stat.
749; the Treaty of April 29, 1868, United States-Sioux Nation,15 Stat.
635; Rev. Stat. § 2079, 25 U.S.C. § 71 {(codifying the Act of March 3,
1871, ch. 120, § 1, 16 Stat. 566), the Indian Reorganization Act of
June 18, 1934, ch. 476, 48 Stat. 984, 25 U.S.C. § 461 et seqg., the
Indian Self-Determination and Education Assistance Act of January 4,
1975, P.L. 93-638, 88 Stat. 2203, 25 U.S.C. § 450, et seq., and other
Congressional enactments, and

WHEREAS, the 1851 Treaty recognized title in the Oglala Band to
60 million acres of territory currently in the States of North Dakota,
South Dakota, Nebraska, Montana and Wyoming for the Oglala Sioux Tribe
and other Sioux tribes, and

WHEREAS, a permanent homeland was established within the 1851
Treaty territory for the “absolute and undisturbed use and occupation”
of the Oglala Sioux Band and other Sioux bands, which homeland has
been referred to as the “Great Sioux Reservation” and comprises
substantially all of present day South Dakota west of the east bank of
the Missouri River, and

WHEREAS, the Indian Claims Commission also found that the Oglala
Band and other Sioux bands held aboriginal (non-treaty) title to 14
million acres east of the Missouri River in the States of North Dakota
and South Dakota, and

WHEREAS, uncontested encroachments on the 1851 Treaty territory
by the United States and its citizens resulted in the Powder River War
of 1866-1868 between the United States and the Oglala band and other
bands of Sioux Indians. as a result of which, peace was concluded
between the United States and the Oglala Band and other Sioux bands by
treaty on April 29, 1868, 15 Stat. 635 (“1868 Fort Laramie Treaty,”
which treaty was duly ratified by the United States on February 16,
1869 and proclaimed by the President on February 24, 1869, and
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WHEREAS, the 1868 Treaty provided for a mutual demobilization of
the United States and Oglala Band and other Sioux bands without terms
0of surrender on either side, and as a result thereof, the Oglala Band
and other Sioux bands were never militarily conquered by the United
States, and the Oglala Band has abided by the 1868 Treaty and resided
on its reservation in accordance of the terms of the treaty since
1868, except for incidences in Montana in 1876 where the Oglala Band
and other Sioux bands were legally exercising its 1868 Treaty, Article
11, hunting rights and yet had to defend themselves from attack by the
United States Cavalry in violation of Articles 1 and 11 of the 1868
Treaty, and

WHEREAS, subsequent to ratification of the 1868 Treaty, no
aboriginal or treaty territory of the Oglala Band was ever acquired by
the United States in accordance with 25 U.S.C. § 177 or Article 12 of
the 1868 Treaty, and all acquisitions of Oglala Band’s territory was
either confiscated by the United States or acquired with the requisite
consent of the Band, and

WHEREAS, the “Oglala Band” reorganized in 1936 as the “Oglala
Sioux Tribe of the Pine Ridge Indian Reservation” under Section 16 of
the 1934 Indian Reorganization Act of June 18, 1934, ch. 576, 48 Stat.
987, 25 U.S.C. § 476, by adopting a constitution and bylaws approved
by the Secretary of the Interior, and presently enjoys all of the
rights and privileges guaranteed under its existing treaties with the
United States in accordance with 25 U.S.C. § 478b

WHEREAS, as a result of its unique government-to-government
relationship with the United States, and because the Oglala Band (now
Oglala Sioux Tribe) is one of the few militarily uncongquered Sioux
tribes in the United States and all of its territory now in the
possession of the United States was acquired without its consent, the
Oglala Sioux Tribe still possesses very strong aboriginal rights
within all the territory that comprised its aboriginal homeland, and
as a result thereof, the Tribe has both a domestic and international
rights to government-to-government consultations with the United
States on the formulation of federal policies, or on all federal
actions or undertakings that adversely affect its aboriginal and
treaty territories, and

WHEREAS, the Executive Branch of the united States Government has
recognized the right of government-to-government consultations with
Indian Tribes in:

a. President Clinton’s Memorandum of April 29, 1994, which,
among other things, directed agencies to:
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(1) “ensure that the department or agency
operates within a government-to-government
relationship with Federally-recognized

Trial government,”

(ii) “consult, to the greatest extent
practicable ad to the extent permitted by
law with Tribal governments prior to taking
actions that affect Federally recognized
tribes, to be open and candid so that all
interested parties may evaluate for
themselves the potential impact of relevant
proposals,” and

(iii) “assess the impacts of Federal government
plans, projects, programs, and activities
on tribal trust resources to assure that
Tribal government rights and concerns are
considered during the development of such
plans, projects, and activities.”

b. President Clinton’s Executive Order No. 13084 of May 19,
1998, which directed federal agencies to respect tribal
self-government and sovereignty, tribal rights, and
tribal responsibilities whenever they develop policies
“significantly affecting Indian tribal governments,”

c. President Clinton’s Executive Order No. 13175 of November
6, 2000, which directed all federal agencies to establish
consultation and collaboration with tribal officials in
the development of federal policies that have tribal
implications, and

d. President Barak Obama Memorandum of November 5, 2009, to
the heads of the Executive Department and federal
agencies to submit plans of actions that the agencies
will take to implement the policies and directives of
President Clinton’s Executive Order 13175,

and

WHEREAS, Congress has also mandated government-to-government
consultation with Indian tribes, which have been implemented 1in
statutes, orders, regulations, rules, policies, manuals, protocols and
guidance, most of which are described in a document issued by the
White House- Indian Affairs Executive Working Group (WH-IAEWG), dated
January, 2009, and entitled “List of Federal Tribal Consultation
Statutes, Orders, Regulations, rules, Policies, Manuals, protocols and
guidance,” and
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WHEREAS, the Oglala Sioux Tribe has never enacted legislation
(ordinances) establishing procedures for government-to-government
consultation between the Tribe and the United States, and believes
that such procedures are necessary to establish a clear process for
documenting the nature and results of consultations between the Tribe
and the United States and its agencies, now

THEREFORE BE IT ORDAINED, that the following sections relating to
government-to-government consultations are hereby adopted for the
Oglala Sioux Tribe.

Section 1. Title. This ordinance shall be known and referred to as
the Oglala Sioux Tribe Consultation and Coordination Ordinance of
2001.

Section 2. Definitions. The following words and phrases used in this
Election Code shall have the following meanings:

“Consultation” and/or “government-to-government” consultation
shall mean the formal process of cooperation, negotiation, and
mutual decision making between the Oglala Sioux Tribe and the
United States Government, and other governments. It 1is the
process through which sovereign governments develop a common
understanding of technical and legal issues and wuse this
understanding to formulate mutually agreeable decisions.

Section 3. Scope. This ordinance is intended to extend to:

a. All of the aboriginal homeland of the Oglala Sioux Tribe,
including, the 60 million acre territory Sioux territory
described in Article 5 of the 1851 Ft. Laramie Treaty;
the territory and the expanded hunting rights territory
described in Articles 2, 11 and 16 of the 1868 Ft.
Laramie Treaty;

b. All of the aboriginal title (non-treaty) Sioux territory
comprising 14 million acres located east of the Missouri
River in the present states of North Dakota and South
Dakota; and

¢c. All undertakings and actions that adversely affect the
Oglala Sioux Tribe’s aboriginal, treaty or statutorily
recognized rights and interests within its aboriginal and
treaty recognized territories.
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Section 4. Purpose. The primary purpose and intent of this ordinance
is to:

a. Establish a clear process for documenting the nature and
results of government-to-government consultations between
the Oglala Sioux Tribe and Federal Government and its
agencies;

b. Provide a consistent, orderly process to government-to-
government consultation to make and ensure that
government-to-government consultations are meaningful and
effective, and

c. Be applicable, to the fullest extent possible, for
documenting the nature and results of government-to-
government consultations between the Oglala Sioux Tribe
and other Indian tribes, inter-tribal organizations and
state governments and agencies.

Section 5. Authority. This ordinance 1s adopted pursuant to the
Oglala Sioux Tribe’s inherent sovereignty and Article IV, Section 1
{a) of the Amended Constitution of the Oglala Sioux Tribe, which
empowers the Tribal Council “(a) To negotiate with the Federal,
State, and local governments, on behalf of the tribe, and to advise
and consult with representatives of the Interior Department on all
activities of the Department that may affect the Pine Ridge Indian
Reservation.”

Section 6. Principles and guidelines. All government-to-government
consultations between the Oglala Sioux Tribe and the Federal
Government, and State or other tribal governments, shall be conducted
with the Oglala Sioux Tribe under the following principles and
guidelines:

a. The Oglala Sioux Tribe 1is a sovereign government with
attendant powers;

b. All treaties between the 0Oglala Sioux Tribe and the
United States must be honored and enforced to the fullest
extent possible;

c. The Oglala Sioux Tribe has never been militarily
conquered by the United States, and has existed in a
peaceful relationship with the United States since 1868,
pursuant to Article I of the 1868 Ft. Laramie Treaty; and
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d. The Oglala Sioux Tribe and its territories are not
possessions of the United States.

Section 7. Procedures. All consultation between the Oglala Sioux
Tribe and the Federal Government, and State or other tribal
governments, must:

WHEN CONSULTATION IS REQEUSTED BY
THE FEDERAL GOVERNMENT OR OTHER GOVERNMENTS

a. Occur through a formal meeting with the Oglala Sioux
Tribal Council. Neither the Executive Committee nor any
Executive Committee member or staff member of the Tribe
shall be authorized to engage in government-to-government
consultations with any government or governmental agency;

b. Accomplish the goals and objectives described in Section
8.

c. Be initiated by serving a formal written request for
government-to-government consultation with the Secretary
of the Oglala Sioux Tribe. The request for consultation
should describe the impending, proposed project or
activity that may or may not affect the Oglala Sioux
Tribe’s interests in its aboriginal or treaty territory
and/or rights or interests therein. This include the
Tribes aboriginal and treaty territory both within and
outside the exterior boundaries of the Pine Ridge Indian
Reservation;

d. It shall be the duty of the Tribal Secretary to
immediately notify all members of the Executive Committee
and Tribal Council of each request for consultation;

e. Upon receipt of a request for consultation, the Tribal
President, or council members under established
procedures, shall call a special council meeting for the
purpose of responding to the request for consultation.
The Tribal Council shall:

(1) Request by resolution a policy-level
meeting, initiating government-to-
government consultations;
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C.

(ii) Authorize the Tribe’s technical staff (and
when appropriate the Tribe’s attorneys) to
meet with  the responding government’s
technical staff to discern and define the
issues that are subject to the request for
consultation including how the proposed
governmental undertaking or activity
affects the tribe’s aboriginal, treaty,
statutory or other interests;

(iii) Schedule a special council meeting in which
the Tribe’s technical staff (and when
appropriate the Tribe’s attorneys) can
fully brief the Tribal council on the
issues that are subject to consultation,
with recommendations and opinions;

(iv) Schedule a follow-up special council
meeting in which the Tribe through the
Tribal council shall engage in formal
government-to-government consultation based
on the recommendations and opinions of its
staff (and attorneys); and

(v) Pass a resolution fully articulating the
Tribe’s formal decision, which decision
shall be consistent with the provisions of
this ordinance.

WHEN CONSULTATION IS REQEUSTED BY THE OGLALA SIOUX TRIBE

. Be initiated by passing a tribal council resolution

requesting government -to-government consultation, which
resolution shall be executed and sent by the Tribal
President to appropriate official of the Federal
Government or tribal or state government with which
consultation is desired;

. Follow the procedure described in Subsections 7.e. (i)

through (v) above; and

Accomplish the same objectives described in Section 8.
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Section 8. Objectives. All government-to-government consultations

should ensure the following results:

a.

Section 9. Documentation. Following any governmental-to-government
consultation between the Oglala Sioux Tribe and the Federal

Tribal officers and officials proceed in a dignified,
orderly manner, Xeeping in mind that the Oglala Sioux
Tribe 1is engaging in the consultations as a sovereign
government that maintains government-to-government
relations with the United States Government and other
governments. Tribal officials engaging in consultation
should dress in appropriate attire during the
consultation proceedings, and conduct themselves 1in a
professional, dignified, and diplomatic manner;

. Tribal officers and officials fully understand the issues

to be discussed prior to engaging in and consultation
proceeding; this includes an understanding of tribal
history, federal treaties and federal statutes,
regulations and rules, that will be discussed at each
consultation;

. Ensure that the Tribe’s interest are fully protected,

including interests in all tracts of land located within
the Tribe’s aboriginal and treaty territories, and
interests therein, as well as tribal cultural resources,
human remains, and any other tribal patrimony;

. Ensure compliance with federal treaties, statutes,

regulations and rules and tribal policies (e.g., policy
that the Black Hills Are Not For Sale and tribal land
claims must include restoration of federally held lands
to the Tribe);

government, or other governments, the Tribal Council shall:

a.

Achieve a bi-lateral decision between the Tribe and the
United States, or other government;

. Adopt a resolution documenting the nature and results of

the consultation and bilateral decision;

. Direct the Tribal Secretary to file a copy of the

resolution and all backup documentation with the Tribal
Records Department.




ORDINANCE NO. 11-10
PAGE NINE

Section 10. Representations. Neither the Federal Government nor any
agency thereof, nor any other government, shall legitimately represent
to any other government or governmental entity, nor to any third
party, that they have consulted with the Oglala Sioux Tribe unless
they fully comply with the terms and conditions of this ordinance.

Section 11. Effective Date. This ordinance shall become effective
immediately.
Section 12. Repeal of inconsistent ordinances. All previously enacted

ordinances are Thereby repealed to the extent that they are
inconsistent with this ordinance.

C-E~-R-T-I-F-I-C-A-T-I-0O-N
I, as undersigned Secretary of the Oglala Siocux Tribal Council of the
Oglala Sioux Tribe, hereby certify that this Ordinance was adopted by
a vote of: 13 For; 1 Against; 0 Abstain; and 0 Not Voting, during a

SPECIAL SESSION held on the 7" day of JUNE, 2011.

ONDA J. TWO EAGLE
Secretary
A-T-T-E-S-T: Oglala Sioux Tribe

N W¢ YELLOW BIRD-STEELE
Presiflent
Oglala Sioux Tribe
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